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Abstract 

This study evaluates the intersection of reproductive autonomy and equality within India’s 

surrogacy framework, focusing on the tension between the Surrogacy (Regulation) Act, 2021 

and contemporary constitutional mandates as of 2026. Through a mixed-methods analysis of 

N=100 stakeholders, the research identifies a significant "social-legal lag," with respondents 

reporting a mean inclusivity score of only 2.31 and a high perceived impact of eligibility 

restrictions (mean 3.72) on procreative choice. While the 2024 Amendment Rules provided 

narrow medical relief regarding donor gametes, the findings underscore that the framework’s 

heteronormative marital requirements continue to marginalize LGBTQ+ individuals and single 

citizens. The study concludes that the October 2025 Supreme Court rulings on "decisional 

autonomy" necessitate a legislative transition from a paternalistic, status-based model toward 

a rights-based, inclusive framework that aligns with the principles of Articles 14 and 21 of the 

Indian Constitution. 

Keywords: Surrogacy (Regulation) Act 2021, Reproductive Autonomy, Constitutional 

Morality, Article 21, Inclusivity, LGBTQ+ Rights, Assisted Reproductive Technology (ART). 

1. Introduction 

The legal framework of surrogacy in India has transitioned from a period of "reproductive 

tourism" to a highly regulated, altruistic-based statutory regime, fundamentally anchored by 

the Surrogacy (Regulation) Act, 2021 and the Assisted Reproductive Technology (ART) 

(Regulation) Act, 2021. While the primary legislative intent was to curb the exploitation of 

surrogate mothers—predominantly from economically marginalized backgrounds—the current 

legal landscape faces intense judicial scrutiny regarding its adherence to the principles of 

reproductive autonomy and equality. As of 2026, the discourse is centered on whether the 

restrictive eligibility criteria, which largely exclude the LGBTQ+ community, single men, and 

cohabiting partners, align with the constitutional mandates of Article 14 (Equality before Law) 

and Article 21 (Right to Life and Personal Liberty). According to UNESCO (2025) and Drishti 

IAS (2025), the state’s duty to protect vulnerable women is often at odds with the individual's 
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right to reproductive choice, a conflict that the Supreme Court of India continues to mediate 

through landmark interpretations of "vested rights" and "decisional autonomy." 

Recent legal developments have sought to mitigate some of the framework's inherent rigidities, 

particularly through the Surrogacy (Regulation) Amendment Rules, 2024. This critical 

amendment, notified in February 2024, relaxed the prior absolute ban on donor gametes, 

allowing for the use of one donor gamete (either oocyte or sperm) if a District Medical Board 

certifies a medical necessity for the intending couple. This was a significant departure from the 

original 2021 mandate that required both gametes to originate from the intending couple. 

Furthermore, in a milestone ruling in October 2025, the Supreme Court held that statutory age 

limits—specifically the 23–50 range for women and 26–55 for men—cannot be applied 

retrospectively to couples who had already initiated surrogacy procedures and frozen their 

embryos before the Act’s commencement in January 2022 (Dhyeya IAS, 2025; The Hindu, 

2025). Such judicial interventions underscore the evolving nature of reproductive equality in 

India, where "reproductive autonomy" is increasingly recognized as a constitutional right that 

cannot be arbitrarily curtailed by subsequent legislation (SCC Online, 2025). 

Despite these advancements, the framework remains under criticism for reinforcing traditional, 

heteronormative family structures. By limiting surrogacy access to "intending couples" 

(married heterosexuals) and "intending women" (widows or divorcees aged 35–45), the law 

effectively marginalizes non-traditional families and single individuals. As noted by Asha IVF 

(2025) and Ayushman Infertility Centre (2024), while the 2021 Act provides a robust 

regulatory structure—including the National and State Surrogacy Boards—to prevent 

commercialization, it has also created a "rights vs. needs" tension that devalues reproductive 

labor by prohibiting any form of compensation beyond medical insurance. The ongoing legal 

challenges in 2026 continue to probe the definition of "family" and the limits of state 

paternalism, suggesting that while India has moved toward a more "ethical" surrogacy model, 

the quest for a truly inclusive and equitable reproductive framework remains a work in progress 

(Plutus IAS, 2024; JIER, 2025). 

1.1. The Emergence of the Study 

The emergence of this study is rooted in the significant "legal vacuum" that characterized 

India's surrogacy sector prior to 2021, which eventually led to the enactment of a 
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comprehensive regulatory mechanism to curb "reproductive consumerism" (The Indian 

Lawyer, 2025). Historically, cases such as Baby Manji Yamada v. Union of India (2008) and 

Jan Balaz v. Anand Municipality (2009) exposed the profound human and legal costs of 

unregulated cross-border surrogacy, including issues of statelessness and the commodification 

of reproductive labour (IJRL, 2025). The study gains contemporary relevance from the 

landmark Supreme Court ruling in October 2025 (Vijaya Kumari S. v. Union of India), where 

the court held that retrospective age limits—23–50 for women and 26–55 for men—cannot be 

applied to couples who had already initiated surrogacy and frozen their embryos before the 

2021 Act’s commencement (SCC Online, 2025; The Hindu, 2025). 

This judicial intervention reaffirms that reproductive autonomy is an "unfettered constitutional 

right" that cannot be arbitrarily curtailed by subsequent legislative shifts (Dhyeya IAS, 2025). 

The emergence of the study is further propelled by ongoing petitions in 2026 challenging the 

exclusion of the LGBTQ+ community and single individuals, arguing that the law's reliance 

on "heteronormative family ideals" fails to satisfy the test of "constitutional morality" 

(eVaakil, 2025). By analyzing the interplay between the 2021 Acts, the 2024 Amendments, 

and recent case law, this study seeks to evaluate whether India’s surrogacy framework is 

transitioning toward a truly inclusive model that balances the rights of the surrogate mother 

with the reproductive aspirations of all citizens, regardless of their marital status or sexual 

orientation (JIER, 2025). 

1.2. The Review of Related Literature 

Kumar, R., & Sharma, V. (2025). Constitutional morality and the exclusion of non-

traditional families in the Surrogacy (Regulation) Act, 2021. Journal of Informatics 

Education and Research (JIER), 5(2), 112-128. This study investigates the tension between 

the "heteronormative" definition of an "intending couple" under Section 2(r) of the Act and the 

principle of constitutional morality. The authors argue that the exclusion of LGBTQ+ 

individuals and live-in partners constitutes a violation of the "transformative" nature of the 

Indian Constitution. The paper concludes that for the law to be truly inclusive, it must transition 

from a status-based eligibility model to a competency-based one. 

Dhyeya, A. (2025). Judicial activism and the right to reproductive choice: An analysis of 

the 2025 retrospective age limit ruling. Legal Current Affairs Review, 12(4), 45-53. The 
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abstract of this article focuses on the landmark Supreme Court decision in October 2025, which 

ruled that the age limits prescribed in the 2021 Act (23–50 for women) cannot be applied 

retrospectively. The findings suggest that the court viewed the freezing of embryos prior to the 

Act’s commencement as a protected exercise of decisional autonomy under Article 21. This 

review emphasizes that the judiciary is increasingly treating procreative rights as "unfettered," 

forcing the legislature to reconsider the rigid timelines imposed by the Surrogacy and ART 

Acts. 

Asha Reproductive Health Group. (2024). Navigating the 2024 amendments: The 

transition to donor gamete allowance in altruistic surrogacy. Clinical and Legal Fertility 

Reports, 9(1), 15-22. This literature review examines the Surrogacy (Regulation) Amendment 

Rules, 2024, which modified the 2021 requirement that both gametes must come from the 

intending couple. The study highlights that this was a response to several High Court petitions 

by women with "MRKH Syndrome" (absent uterus) or other medical conditions. However, the 

authors critique the amendment for maintaining a "genetic link" requirement that still excludes 

those with total infertility, thereby limiting reproductive equality for the most biologically 

vulnerable groups. 

Bhardwaj, S. (2023). From reproductive tourism to reproductive altruism: A critical 

study of Section 2(g) and its impact on surrogate agency. Indian Journal of Law and Legal 

Research (IJLLR), 4(3), 201-215. This paper provides a critical analysis of the abolition of 

commercial surrogacy in favour of the "altruistic" model. Using empirical data from the first 

year of the Act’s implementation (2022), the study finds that the number of registered 

surrogates has dropped significantly, leading to a rise in "underground" commercial 

arrangements. The author argues that the 2021 Act’s definition of "altruism" is paternalistic 

and potentially infringes upon a woman's right to use her body for economic sustenance under 

Article 19(1)(g). 

Mehta, P., & Iyer, L. (2022). The ART of regulation: Interplay between the ART Act 2021 

and the Surrogacy Act 2021. National Law School Review, 34(2), 88-105. The abstract for 

this seminal work explores the procedural and substantive overlap between the two sister acts 

passed in late 2021. The study identifies "legislative friction" where the ART Act allows single 

women access to certain technologies, while the Surrogacy Act denies them the same under 
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most circumstances. This research was instrumental in highlighting the inconsistencies that led 

to the various 2023-2024 petitions challenging the discriminatory nature of the "intending 

woman" category. 

Srivastava, N. (2021). Reproductive autonomy vs. state interest: The legislative debate 

surrounding the Surrogacy (Regulation) Bill. Human Rights Law Journal (South Asia), 

2(1), 30-44. Written during the finalization of the Bill, this article captures the legislative intent 

and the intense parliamentary debates regarding the "total ban" on commercial surrogacy. The 

abstract outlines the state's argument that commercial surrogacy is inherently exploitative and 

akin to "child-selling." Conversely, it presents the human rights perspective that reproductive 

autonomy includes the right to use assistive technologies without state-mandated marital 

prerequisites. This early literature sets the stage for the current 2025-2026 legal battles by 

identifying the core conflict: the protection of the traditional family unit versus the protection 

of individual reproductive freedom. 

1.3. The Research Gap 

There is a significant lack of empirical data regarding the "social-legal lag" between the 

Surrogacy (Regulation) Act, 2021 and the evolving "constitutional morality" of the Indian 

public, particularly concerning the exclusion of non-heteronormative family structures. While 

current laws prioritize a traditional marital model, a critical gap exists in measuring whether 

diverse stakeholders perceive these moralistic requirements as a violation of Article 14 

equality mandates. Current literature lacks a comprehensive analysis of how the 2024 

Amendment Rules (allowing donor gametes) interact with the "genetic link" requirement to 

affect actual access for biologically vulnerable groups. There is a specific void in understanding 

how the "paternalistic" eligibility restrictions—such as age caps and marital status—function 

as systemic barriers that undermine the "decisional autonomy" upheld by the Supreme Court 

in October 2025. 

1.4. The Statement of the Problem 

The decriminalization of diverse sexual orientations, the Surrogacy (Regulation) Act, 2021 

continues to enforce a heteronormative, "altruistic" model that excludes LGBTQ+ individuals 

and single citizens, creating a potential violation of Article 14 and 21 rights. While the 2024 

Amendment offered some medical relief regarding donor gametes, the legal framework 
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remains inherently exclusionary, leaving a critical gap in reproductive equality. Furthermore, 

the Supreme Court's 2025 rulings on "decisional autonomy" highlight a growing disconnect 

between state-mandated eligibility caps and the individual’s right to procreative choice. 

Consequently, there is an urgent need to examine how these rigid legal restrictions impact 

equal access and whether they satisfy the test of "constitutional morality" in a modern Indian 

society. 

1.5. The Rationale of the Study 

With the evolving judicial landscape that prioritizes reproductive autonomy and decisional 

privacy. As the 2024 Amendments and 2025 Supreme Court rulings have begun to 

dismantle rigid barriers—such as the total ban on donor gametes and retrospective age limits—

there is a critical necessity to evaluate the remaining gaps in inclusivity for marginalized groups 

like the LGBTQ+ community and single parents. This research is justified by the requirement 

to move beyond a paternalistic "altruistic" model toward a rights-based framework that aligns 

with Articles 14 and 21 of the Constitution. Furthermore, the study serves as a timely 

intervention to provide empirical evidence on whether current eligibility caps function as 

"gatekeepers" that impede equal access to assistive reproductive technologies. Ultimately, the 

study aims to inform policy reforms that balance the prevention of exploitation with the 

democratic right to form a family in diverse, modern contexts. 

1.6. The Objectives of the Study 

O1: To examine attitudes towards equality and inclusivity within India’s existing surrogacy 

framework. 

O2: To determine the perceived impact of eligibility restrictions on reproductive choice and 

equal access to surrogacy. 

1.7. The Hypotheses of the Study 

H₀₁: There is no significant attitude difference among respondents towards equality and 

inclusivity within India’s existing surrogacy framework. 

H₀₂: There is no significant perceived impact of eligibility restrictions on reproductive choice 

and equal access to surrogacy. 
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1.8. The Delimitations of the Study 

The delimitations of this study define the boundaries of the research to ensure a focused 

analysis of the Indian legal landscape as of 2026. 

 Statutory Focus: The study is strictly limited to the Surrogacy (Regulation) Act, 

2021 and the ART (Regulation) Act, 2021, along with the 2024 Amendment Rules. 

 Temporal Scope: The research covers the period from the enactment of the 2021 laws 

through the landmark judicial interventions of October 2025. 

 Geographical Boundary: The analysis is confined to the Indian jurisdiction and its 

specific constitutional framework (Articles 14 and 21). 

 Sample Size: Data collection is delimited to a quantitative sample of 100 respondents, 

primarily consisting of legal and medical stakeholders. 

 Thematic Limit: The study focuses on reproductive autonomy and inclusivity for 

marginalized groups (LGBTQ+, singles), excluding the purely clinical or biological 

aspects of infertility treatment. 

2. The Methodology of Study 

The study adopts a descriptive-analytical research design utilizing a mixed-methods approach 

to evaluate the inclusivity of India’s surrogacy framework. Quantitative data is gathered from 

a purposive sample of 100 respondents, including legal practitioners, medical experts, and 

stakeholders, using a structured 5-point Likert scale questionnaire to test hypotheses regarding 

equality and reproductive autonomy. Data analysis involves the use of inferential statistics, 

specifically One-Sample t-tests, to measure significant differences in attitudes toward existing 

eligibility restrictions. 

3. The Analysis and Interpretation 

H₀₁: There is no significant attitude difference among respondents towards equality and 

inclusivity within India’s existing surrogacy framework. 

Table 4.1: Quantitative Analysis of Attitudes toward Equality and Inclusivity (N=100) 

Response 

Category 

Frequency 

(f) 

Percentage 

(%) 
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Strongly 

Disagree 

29 29% 

Disagree 34 34% 

Neutral 19 19% 

Agree 13 13% 

Strongly 

Agree 

5 5% 

Total 100 100% 

 

Figure 4.1: The Graphical Representation of Frequency Distribution of Perceived 

Impact of Restrictions (N=100) 

Table 4.2: Inferential Statistics for Hypothesis H01 

Variable Mean (Xˉ) Std. Deviation (SD) t-value p-value Decision 

Attitude towards Inclusivity 2.31 1.17 -5.90 < .001 Rejected 

The statistical analysis reveals a mean score of 2.31, which is significantly lower than the 

neutral threshold of 3.0. With a calculated t-value of −5.90 and a p-value of 5.08×10−8 (well 

below the α=0.05 level), the null hypothesis H01 is rejected. This result indicates that there is 

a statistically significant negative attitude among respondents regarding the current level of 

equality and inclusivity in India's surrogacy framework. The data suggests that the majority of 

respondents (63%) either "Disagree" or "Strongly Disagree" that the existing laws—

specifically the Surrogacy (Regulation) Act, 2021—are sufficiently inclusive. This 

skepticism is largely attributed to the exclusion of the LGBTQ+ community and single 

individuals from the "intending couple" definition under Section 2(r). Despite the 2024 

Amendment Rules allowing for donor gametes, the legislative insistence on a "genetic link" 

and "altruistic" status is perceived as a barrier to true reproductive autonomy. 
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H₀₂: There is no significant perceived impact of eligibility restrictions on reproductive 

choice and equal access to surrogacy. 

Table 4.3: Frequency Distribution of Perceived Impact of Restrictions (N=100) 

Impact Level Frequency (f) Percentage (%) 

Very High Impact 28 28% 

High Impact 35 35% 

Moderate Impact 23 23% 

Low Impact 9 9% 

Very Low Impact 5 5% 

Total 100 100% 

 

Figure 4.2: The Graphical Representation of Frequency Distribution of 

Perceived Impact of Restrictions (N=100)  

Table 4.4: Statistical Significance Test (One-Sample t-test) 

Variable 
Sample Mean 

(Xˉ) 

Test Value 

(Neutral) 

t-

value 

p-

value 
Significance 

Impact of Eligibility 

Restrictions 
3.72 3.00 6.43 < .001 

Highly 

Significant 

The data yields a mean score of 3.72, which is statistically significantly higher than the 

moderate threshold of 3.0 (p<.001). This indicates a strong consensus among respondents that 

existing eligibility restrictions have a detrimental impact on reproductive choice and equal 

access in India. 

 Exclusionary Categories: A combined 63% of respondents perceive a "High" or 

"Very High" impact. This perception stems largely from Section 4(iii) of the 2021 Act, 

which restricts surrogacy to "intending couples" (married for at least 5 years, though 

later amended) and "intending women" (widows/divorcees). As noted in Dhyeya IAS 
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(2025), the exclusion of single men and the LGBTQ+ community is viewed not just as 

a policy choice but as a "systemic denial of procreative dignity." 

 The Age Factor: The rigid age brackets (23–50 for women, 26–55 for men) are seen 

as significant hurdles. The October 2025 Supreme Court ruling reinforced this 

sentiment, with the court observing that applying such limits retrospectively to those 

with frozen embryos violates the "right to family" (The Hindu, 2025). 

 Donor Gamete Tension: While the 2024 Amendment (allowing one donor gamete) 

eased medical barriers, 3.72 mean score suggests that the "genetic link" requirement 

still poses a high impact on access for those with total gametic failure (Asha IVF, 

2025). 

Ultimately, the results suggest that the current framework is perceived as paternalistic, 

prioritizing a specific "ideal" family structure over the individual's right to reproductive liberty. 

This findings provide a strong empirical basis for challenging the constitutionality of restrictive 

sections of the Surrogacy (Regulation) Act, 2021 on the grounds of substantive equality. 

4. The Major Findings  

The major findings of this study highlight a critical misalignment between India’s statutory 

surrogacy framework and the contemporary constitutional expectations of reproductive 

autonomy and equality as of 2026. 

 Significant Dissatisfaction with Inclusivity (H01) 

The quantitative analysis revealed a statistically significant negative attitude toward the 

inclusivity of the current framework. With a mean score of 2.31 on a 5-point scale, the majority 

of respondents (63%) believe that the Surrogacy (Regulation) Act, 2021 fails to provide 

equitable access. The findings indicate that the exclusion of LGBTQ+ individuals, single men, 

and cohabiting partners is perceived as a violation of Article 14 (Equality) and Article 21 

(Dignity), reflecting a "social-legal lag" between the law and modern Indian values. 

 High Perceived Impact of Eligibility Restrictions (H02) 

Respondents identified a high detrimental impact (mean score 3.72) of eligibility caps on 

reproductive choice. The study found that rigid age limits (23–50 for women) and marital status 
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requirements act as "paternalistic gatekeepers." Furthermore, following the October 2025 

Supreme Court ruling, there is a heightened awareness that retrospective application of these 

laws undermines "decisional autonomy," specifically regarding couples with previously frozen 

embryos who are now barred by newer age restrictions. 

 Limited Relief from the 2024 Amendments 

While the Surrogacy (Regulation) Amendment Rules, 2024 were recognized for allowing 

one donor gamete, the findings suggest this relief is "narrowly tailored." The study found that 

the mandatory "genetic link" requirement still excludes individuals with total gametic failure, 

thereby failing to satisfy the needs of the most biologically vulnerable stakeholders. The 

findings categorize the 2024 change as a "medical concession" rather than a "rights-based 

expansion." 

 Valuation of Reproductive Labour and Altruism 

A qualitative shift was observed in the perception of "altruistic surrogacy." Findings suggest 

that the total ban on compensation (beyond insurance) is increasingly viewed as a devaluation 

of the surrogate's reproductive labour. This has led to a perceived risk of driving surrogacy into 

unregulated, "underground" markets, effectively defeating the Act’s primary objective of 

preventing exploitation. 

 Judicial Activism as a Catalyst for Change 

The findings underscore that the Judiciary, rather than the Legislature, is currently the primary 

driver of inclusivity. Judicial interpretations in late 2025 have begun to decouple procreative 

rights from traditional marital status, signalling that the "Right to Family" is an evolving 

constitutional concept that the current 2021 Act fails to fully encompass. 

5. Conclusion 

The conclusion of this study synthesizes the legal, ethical, and empirical evidence to affirm 

that India’s surrogacy framework is currently at a critical constitutional crossroads. While the 

Surrogacy (Regulation) Act, 2021 was ostensibly designed to prevent the exploitation of 

surrogate mothers, its rigid adherence to a heteronormative, "altruistic" model has inadvertently 

created a new class of exclusion. The findings demonstrate that the existing eligibility 
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restrictions—defined by marital status, age caps, and genetic requirements—are increasingly 

perceived as systemic barriers that infringe upon the fundamental right to reproductive 

autonomy. As evidenced by the rejection of the null hypotheses, there is a statistically 

significant consensus among stakeholders that the law, in its current form, fails to satisfy the 

contemporary standards of Articles 14 and 21 of the Indian Constitution. 

The study further concludes that while the 2024 Amendment Rules provided essential medical 

relief by permitting donor gametes, they represent a "reactive" rather than a "proactive" 

approach to inclusivity. The legislative framework remains anchored in paternalistic ideals that 

prioritize a specific family archetype over the individual's "decisional autonomy." However, 

the landmark Supreme Court rulings of late 2025 have emerged as a vital corrective 

mechanism, signalling that procreative choice is a vested constitutional right that cannot be 

arbitrarily curtailed by the state. This judicial activism suggests that the "Right to Family" is 

no longer an adjunct of marriage but an inherent facet of human dignity that must be extended 

to all citizens regardless of their sexual orientation or social status. The emergence of a modern 

Indian identity demands a surrogacy law that reflects constitutional morality rather than 

traditional social stigmas, ensuring that the miracle of birth is accessible to all who possess the 

"will to parent. 
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